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IN THE COURT OF ADDITIONAL CHIEF JUDICIAL MAGISTRATE::DHUBRI.

Case no. G.R 1895 of 2014
U/s 380 of I.P.C.

State

-Vs-

Rakimul Hoque @ Rahul.

              ...accused

Present: Sri N. Boro, A. J. S.
          Addl. C. J.M., Dhubri.

Appearance of Advocates:
Mr. D. Ghosh, Learned APP.........................…..........for the State.
Mrs. M. Khatun, Advocate……...................for the accused-person.  

Date of Evidence : - 14-02-19, ;
Date of S.D : - 27-03-19;
Date of Argument : - 27-03-19;
Date of Judgment    : - 04-04-19.

J U D G M E N T

1. The brief facts of the prosecution case, inter-alia, is that on 15-05-17

one  Sanjay  Brahma lodged  a  First  Information  Report  before  the

Officer-in-Charge of  Dhubri Sadar Police-Station, stating that on the same

day itself, at about 7 p.m. accused had stolen mobile phone from his shop

when  complainant  had  been  busy  in  his  shop.  Thereafter,  when

complainant did not find his mobile phone at the shop,  he immediately

went to the road and caught accused. He got his mobile from pocket of

accused on being searched. Later, he handed over accused to Dhubri Sadar

Police station.       

2. On receipt of Ejahar, the Officer-in-Charge of Dhubri P.S. registered a

case being the  Dhubri P.S. case no.521 of 2014, u/s  380/411 of I.P.C and

launched investigation of the case. During the period of investigation of the

case,  the Investigating Officer visited the place of  occurrence,  prepared

sketch-map of the place of occurrence and examined witnesses. Seized the

stolen mobile phone. On completion of investigation of the case, S.I Abhijit
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Gogoi submitted  charge-sheet  of  the  case  against  the  above  named

accused person u/s 380/411 of I.P.C.

3. In pursuant to the court process, the above named accused person

appeared before the Court and he was allowed to go on bail.  Copies of

relevant documents were furnished to accused person. After having heard

both sides and considering the material on record, charge of the case u/s

380 of IPC was farmed against accused. The particulars of charge u/s 380

IPC were read over and explained to accused person. He pleaded not guilty

and claimed to be tried. 

4. During trial, prosecution side examined four numbers of witnesses.

In view of the evidence on record, accused was examined and recorded his

statement u/s 313 of Cr PC. The plea of accused was of total denial and

declined  to  adduce  evidence  in  his  defence. I  heard  arguments  put

forwarded by learned counsel for both sides.

POINT FOR DETERMINATION IN THE INSTANT CASE IS:

5. Whether  on  15-05-14,  around  7  p.m.,  accused-person  committed

theft of a mobile phone from shop of complainant and thereby committed

an offence punishable u/s 380 of IPC? 

DISCUSSION OF EVIDENCE, DECISION & REASONS THEREON:

6. Sanjay Brahma, complainant of this case deposing as p.w.1 stated

that Ext.1 is the ejahar and Ext.1(1) is his signature. He knows accused.

About 4/ 5 years ago from today, at about 7/ 7 ½ p.m., accused had come

to his shop for downloading something in the computer and left his shop

downloading.  When  he  did  not  find  his  mobile,  he  caught  accused  on

suspect  and  recovered  his  mobile  from  accused.  Thereafter,  he  took

accused  to  the  police  station  and  lodged  this  case.  In  his

cross-examination,  he  stated  that  he  could  not  remember  the  date  of

incident. He denied that he had stated before police that when accused

came to his shop for downloading song into his mobile then, many people

were present in his shop. When he caught accused about 25 feet distance

from this shop. He denied that he had stated before police that he found

accused at Pach Mor, not at C. R. Das road. When he asked accused then

accused stated that he had taken his mobile phone by mistake as his own.

There were three friends along with him at the time of going out in search
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of  accused.  Later,  he and accused compromised the matter.  He has no

objection, if accused got acquitted from the charge of this case.

7. Abhijit Adhikari (p.w.2) of this case stated that he knows informant

and accused of this case. In the year 2014, at about 6/ 6.30 p.m., he went

to the shop of informant for purpose of recharge and then, informant told

him that the accused had taken his mobile and they had to catch accused.

He, along with Biswajit Sarkar, Biswajit Chetia and Sanjay Brahma caught

accused and took to Thana.  They got the mobile phone from pocket of

accused.  In  his  cross-examination,  p.w.-2  stated  that  the  matter  has

already been compromised. He has no objection, if accused got acquitted

from the charge of this case.

8. Biswajit Sarkar (P.w.3) stated that he knows informant and accused.

The incident took place in the year 2014 and at about 5 p.m. On that day,

he went to the shop of informant to take recharge voucher. Informant told

him that his mobile was missing from shop. At that time, Abhijit, Bitu were

also present. Informant told him that accused had come to his shop prior to

them and accused might have stolen the phone. They caught accused from

little  distance of  shop of  informant.  On being searched,  they  recovered

stolen mobile phone from accused. In his cross-examination, p.w.-3 stated

that he caught accused on being requested by complainant. He does not

know what did happen prior to the incident. 

9. Biswajit Chetia (p.w.4) stated that he knows informant and accused.

The incident took place in the year 2014 and at about 6.30 p.m. He came

to make passport photo near the shop of informant. He went to the shop of

complainant after getting information that complainant had lost his mobile

phone. Abhijit, Bishajit, who were already present there, told him that they

had  suspected  accused  and  they  had  to  catch  accused.  They  caught

accused and got the mobile. They handed over accused to Police. In his

cross-examination, p.w.-4 stated that he forgot about description of stolen

mobile. He caught accused on being requested by informant. He heard that

now both the parties had compromised the matter.

10.     Thus,  from  the  above  discussion  of  evidence  of  prosecution

witnesses, it is come out that accused was caught red handed along with

stolen  mobile  immediately  after  missing.  Accused  also  stated  in  his
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statement recorded u/s 313 Cr. P.C. that he had taken complainant’s mobile

phone and left his mobile phone by mistake. From the evidence of p.w.-1 to

p.w.-4,  it  is  appeared  that  they  caught  accused  without  much  search.

Accused was caught about 25 feet distance of complainant’s shop. So, it is

appeared  that  accused  did  not  try  to  leave  hastily  after  taking  mobile

phone from complainant’s  shop.  Accused was present  near  the shop of

complainant. So, subsequent conduct of accused does not indicate that he

had  taken  mobile  phone  from  complainant’s  shop  knowingly  or  with

dishonest intention to deprive complainant wrongfully from mobile phone.

If  accused  had  intention  to  take  mobile  phone  of  complainant  then  he

would have run from the place of occurrence from apprehending danger.

Accused might  have committed mistake by picking up mobile phone of

complainant.  As  such,  complainant  has  arrived  at  compromise  of  the

matter with accused and he has no objection if accused got acquitted from

the charge of this case, therefore, further discussion of evidence regarding

guilt of accused is unnecessary.  

11. In view of the above discussion of evidence on record, I am of the

opinion that prosecution  side  has failed to prove the charge against the

accused  person  beyond  all  reasonable  doubt.  Therefore,  accused  is

acquitted from the charge u/s 380 IPC on benefit of doubt and set at liberty

forthwith. From record, it is seen that the seized mobile phone has been

already  given  in  ‘zimma’  to  complainant  and  therefore,  complainant  is

entitled  to  keep  the  seized  mobile  phone  in  his  possession.  Bail  bond

stands in favour of accused person is extended for another period of six

months in view of section 437A of Cr PC.

12. Accordingly,  this  case  is  disposed  of  on  contest.  Judgment  is

prepared and pronounced in open court. Given under my hand & seal of

this court on this 04th day of April, 2019 at Dhubri.

                                    Addl. C.J.M, Dhubri.
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     A   P P E N D I X

1. PROSECUTION WITNESS:-   PW- 1 Sanjay Brahma, (Complainant)

       PW- 2 Abhijit Adhikari,

       PW- 3 Biswajit Sarkar,

      PW- 4 Biswajit Chetia,

2. PROSECUTION EXHIBITS:-    Ext. 1 is ejahar &

          Ext. 1(1) is signature of p.w.1.

3. DEFENCE WITNESS: -      Nil.

                               Addl. C.J.M, Dhubri 


